


Pre-nuptial agreements – legal research memo


[bookmark: _Hlk10993060]Introduction 

A pre-nuptial agreement is entered while the marriage subsists and contemplates the allocation of resources between the spouses in anticipation of a breakdown of marriage. Previously, courts in UK viewed the adoption of such was being “contrary to public policy as it undermines the concept of marriage as a lifelong union.” [footnoteRef:1]Also, the courts had previously based their decisions on children support to avoid one spouse being dependent on government welfare or charity upon divorce because the government should not have to bear the costs of such. A wide range of discretion has been adopted by courts in Hong Kong and UK in jealously guarding their statutory powers to make ancillary relief awards, acting opposite to the prenuptial agreements. However, under section 7 of the Matrimonial Proceedings and Property Ordinance (“MPPO”) a list of exhaustive factors would be considered by the court in the event of a divorce such as income, earning capacity, financial needs and obligations of the parties, as well as contributions of each party to the welfare of the family, and ultimately “all the circumstances” of the case in which the prenuptial agreement may come into play. [1:  Hyman v Hyman [1929] AC 601.] 


Pre-nuptial agreements have not been recognised in any specific legislations in Hong Kong and are not legally binding here. They are simply one of the factors courts in take into account. However, they matter when HK courts have to decide the outcome of a case in determining ancillary relief and division of financial assets.[endnoteRef:1] This memo seek to explore the extent of such agreements before and during marriage.  [1: ] 



Radmacher v Grantino
This case highlights a foreign couple having married in Germany but conducted divorce in England. In the landmark case of Radmacher v Granatino[footnoteRef:2], a couple signed a pre-nuptial agreement before entering into marriage at the request of the wife’s father in accordance to German law. The gist was to preserve family assets. When the husband entered into the agreement he owned a spectacular amount of wealth but later he gave up his job, thereby cutting off most of his wealth. Due to problems of conflict of laws, the wife initiated proceedings in England but this raised problems as to whether English law shall apply to govern pre-nuptial agreements for the welfare of the wife and children. The concept of fairness kicked in again if the parties entered into voluntarily, without undue influence or duress. On appeal, it was found the pre-nuptial agreement should be given decisive weight and the court was entitled by statute to adjust and update the factors it should consider.  [2:  [2010] UKSC 42] 


Factors taking into account:
Circumstances of each case
It must noted a case-by-case approach should be adopted to take into account the varied situations: “the court should give effect to a nuptial agreement that is freely entered into by each party with a full appreciation of its implications unless in the circumstances prevailing it would not be fair to hold the parties to their agreement”. Fairness is the key. Therefore, courts there do not automatically enforce pre-nuptial agreements. Standards of informed consent must be followed. Appropriately formed nuptial agreements would be given weight. Unless the agreement would give injustice or unfairness to the parties the courts would not follow the agreement. Therefore, undue influence and duress are automatically excluded.

Foreign element giving weight

Foreign law under which the agreement was signed was relevant to decide whether the parties are to be bound or not, subject to the marital property regime and parties’ compliance with the procedural rules in the relevant foreign jurisdiction.

Fair arrangement for children

Reasonable needs of any children must not be prejudiced. the distinction between matrimonial and non-matrimonial property will be particularly significant where the parties make express agreement as to the disposal of such property in the event of the termination of the marriage. In addition, if the agreement addresses the contingencies, unknown and often unforeseen of the couple’s future relationship this would be categorised as unfair as it would be easy for unnecessary emotional pressure to build up. 

Specifically, the appeal court in “黎對梁”[footnoteRef:3] has pointed out, “Many questions will arise: the availability of legal advice at the time of the negotiations and conclusion of the agreement; whether those negotiations and the conclusions reached were attended by undue pressure, including self induced pressure; whether there is some factor in the relationship between the parties, such as the exploitation of a dominant position, or the use of children as a weapon wielded against one of the parties; whether judgement has been impaired by emotion or fear or misapprehension of the factual or legal position.” [3:  [2018] HKFC 101] 


Factors from Radmacher to be followed:
The parties:
1. are shown to have understood the terms of the agreement;
2. had independent legal advice;
3. gave full and frank disclosure of their financial positions;
4. were not under pressure when signing the agreement;
5. did not exploit a dominant position;

In Hong Kong the leading authority is SPH v SA (2014), this is a landmark judgment to bring to Hong Kong from England in relation to prenuptial agreements. Courts should honour such agreements freely entered into by both parties unless circumstances rendered it unfavourable to do so. Also, enforcement of the agreement could be rendered unfair by the occurrence of contingencies unforeseen at the time of the agreement or where, in the circumstances prevailing at the time of separation, one partner would be left in a predicament of real need (will be discussed below) while the other enjoyed a sufficiency (Radmacher). It also mentions “The application of Radmacher v Granatino to matrimonial property agreements of the type involved in this case (which the Separation Agreement purported to supersede) was not argued on this appeal. This was a controversial area which was not free from difficulty. This judgment was not intended to pre-judge any question which might arise on this aspect in the substantive divorce proceedings, and in particular whether the application of Radmacher v Granatino required any adjustment or qualification in such cases.” It would seem Radmacher has been applied without hesitation by the Hong Kong court back then.

LCYP v JEK[footnoteRef:4] [4:   [2015] HKCA 407] 


This case was about a wife who was an executive secretary working in an international bank having married to a man working in family business for around 20 years before judgment. The business was started by his father  and in which the husband had a 10% shareholding. They got married and lived in US.  The wife contended there was a joint bank account into which she paid her income and it was the only account she had in the US, whilst the husband maintained his personal bank account(s). The wife contributed to the family expenses including mortgages. The financial situation improved significantly after marriage. After a while, they decided to expand the family and the wife became a full time housewife with 2 children born out of wedlock afterwards. Later the husband spent a lot of time doing business trips and developed an extra-marital relationship and the wife moved back to Hong Kong with the children. It came to the husband’s surprise the wife initiated the petition. The wife had been fully dependent on the husband since 1999 and the termination of the marriage which lasted for 16 years means the wife would be cut off from financial support by the husband. There had been insufficient funds to support the wife’s needs. This case involves the husband’s non-disclosure of his share of proceeds and there had been arguments over the sharing of quantum. Nonetheless, the husband did have enough funds to support the wife. There was also an issue as to the wife’s earning capacity and whether he should be funding a whole life order. The court would bear in mind the provisions of section 7 of the ordinance. Assets would have to be identified, assessed, applied with a sharing principle, justified of departing from equal division and deciding the outcome. The issues remain as to whether the husband made any disposition of property and whether it was made in his intention of defeating the wife’s claim for financial provision and whether it the disposition(s) was/were set aside, different financial provision would be granted to the wife.

With regards to earning capacity, the husband earned a degree in business administration and received a degree in EMBA very recently. The husband sold his business earlier on and developed a consultancy business before the breakdown of marriage. He had a much higher earning capacity than the wife, provided the wife’s secretarial skills had become outdated with the advancement of technology. Only a small part of the family assets belonged to the wife. 

The wife had been a beneficiary under one of her husband’s trusts. It would seem from the case the husband and his family seemed to favour the use of trust to ring-fence their assets. This is particularly evident to preserve assets from being harmed by third parties. They may include trustees, family members e.g. parents who need constant financial support and companies which hare controlled or owner by a spouse. The court is further empowered under section 7 of MPPO to look beyond assets to which a party is absolutely entitled into third parties’ assets. The third party is not entitled to transfer property or pay any sum of money directly to the applicant for ancillary relief. The court will make an order the assistance will be provided  once certain requirements have been met. Therefore, it would seem the court plays a safe role in harnassing assets.

The marriage was in the serious difficulty as a result of the confrontation between the couple because of the extra-marital affair. The timing coincided with the receipt of proceeds. The trust was set up at a time when the husband expected to receive substantial sums from the sale and he wanted to further secure his assets. Under the terms of the prenuptial agreement in the event of a divorce the wife would be entitled to a financial provision confining to the condition that the marriage would be lasting for at least 5 years or there is a child of the parties living, alimony for a period capped at 5 years and the amount of which would be based on the husband’s base weekly salary, exclusive of bonuses, income of profits from any business or investments, trusts, gifts and inheritance, depending on the length of the marriage.
 
It also cited Radmacher:

Whether each party had entered into marriage in his or her own free will, without undue influence or pressure, having all the information material to his or her decision to enter into the agreement was a matter of concern too are important to govern the financial consequences of the marriage coming to an end. The court should have full implications as to the circumstances rendering it. There could be unfair enforcement by the occurrence of contingencies unforeseen at the time of the agreement or where, in the circumstances prevailing at the time of separation, one partner would be left in a predicament of real need while the other enjoyed a sufficiency.

Weight to the agreement 

However, the court in granting ancillary relief is not obliged to give effect to nuptial agreements. The parties cannot oust the jurisdiction of the court but must give appropriate weight to such an agreement. It is the court that is the arbiter of financial arrangements between the parties when it brings a marriage to an end. It also points out a prior agreement between husband and wife is only one of the matters which the court will have regard. There can be no question to alter the principle that it is the court, and not any prior agreement between the parties that will determine the appropriate ancillary relief when a marriage comes to an end. With regards to disclosure, the court would ask whether there was any material risk of disclosure, information or advice. It would be ideal for parties to have sound legal advice and ensure a party understands the implications of the agreement.  The judge in this case regarded the following vitiating factors might be at play: fraud, duress or misrepresentation and occasionally unconscionable conduct would eliminate the weight attached to the agreement. 

Moreover, the court may take into account a party’s emotional state and the pressures he or she was under to agree. However, one must not isolate from what would have happened had he or she not been under those pressures. The circumstances of the parties at the time of the agreement would be relevant and these would include matters such as age and maturity, whether either or both of them had been married or been in long-term relationship before. Couples’ experience of previous relationships could provide an explanation as to the terms of the agreement and may also show what they foresaw when they entered into the agreement. 

Fairness
The point of fairness has been agreed in White v White and McFarlane v McFarlane which established that the overriding criterion to be applied in ancillary relief proceedings is that of fairness and identification of the three strand of need, compensation and sharing that are relevant to the question of what is fair, having a realisation of its full implications. However, a problem arise when there are provisions that are in conflict with the court. In giving respect for individual autonomy, the court should accord respect to the decision of a married couple as to the manner in which their financial affairs should be regulated. Autonomy should be given to couples for them to regulate financial affairs.

There is also a significant distinction between marital and non-marital property in which the parties make express agreement as to the disposal of such property in the event of the termination of the marriage. Nothing is inherently unfair in such an agreement and there may be good objective justification for it, e.g. obligations towards existing family members.

The court has also acknowledged the couple’s future relationship is more scope for what happens to them over the years to make it unfair to hold them to their agreement. This is because the circumstances of the parties often change over time in ways or to an extent which either cannot be or simply was not envisaged. The longer the marriage has lasted, the more likely it is that this will be the case. 

Effect of the agreement over the marriage 
The judge had also cited from Radmacher with regards to the potential failure of a marriage and how the pre-nuptial agreement could govern: It is intended to look forward over the whole period of a marriage to the possibility of its ultimate failure and divorce. Therefore, it is potentially a long period of time. A pre-nuptial agreement is intended to look forward over the whole period of a marriage to the possibility of its ultimate failure and divorce. The longer a marriage is the more likely to have “myriad different circumstances which may await its parties.” He paid particular attention to young couples who are “open-books” and there are questions as to whether the same weight should be attached to such early signed agreements.

Real needs and fair distribution

A fair distribution of assets also comes into play. In doing so, needs and compensation would be important. There is also a metric for “needs” for the court to consider. The court should only make an award to alleviate the payee from real need. When the judgment is read as a whole, no particular metrics were needed with which to measure needs. The key is still a fair result. The court adopted Radmacher a nuanced approach to be used in assessing needs. After taking into account the case of WW,  it would seem the level at which a party’s needs should be assessed must depend upon all of the circumstances of the case, amongst which the fact of the agreement may feature prominently as a depressing factor but this would be a case-by-case situation. At the end, the judge considered this case as a simple one and so only fair distribution was considered.

Weight attached to the pre-nuptial agreement:

There is a need to strike a balance between attaching no and too much weight to the pre-nuptial agreement based on the principle of fairness. Considering the declining standard of living of the wife, in comparison to her wealthier position during marriage, also given her relatively lower education level compared with her husband, this would constitute to a massive sacrifice for her. She had given up her career to be a home-maker. The judge remarked “It is simply wrong for her to be held to the terms of the pre-nuptial agreement whilst the Husband got to keep the fruit of her sacrifice.” However, if it is not unfair to consider the agreement, the court shall have regard to it too. It is indeed a vague concept. In judging a standard of living, the court shall consider reasonableness and fairness. E.g., whether it would be realistic to maintain the same living location and condition.


LCYP v JEK[footnoteRef:5] [5:   [2016] HKEC 2033
] 


This case raises an interesting question as to whether sharing should act as a fundamental element of marriage, to be required whatever the individual wishes of the spouses, or whether rests on the inferred intentions of the spouses.  If the former, the crux of the matter if why there is not a system of separate property within marriage. If the latter, there is perhaps a need of more empirical data about actual intentions of married couples. The prospect of sharing assets may be a serious disincentive to marriage for some. Nonetheless, there is still a difference between a nuptial agreement which contemplates divorce and an agreement which adopts a particular marital property regime.
There were three matters for determination by the Hong Kong courts: the divorce; the applicability of the Agreements (both in respect of the issue whether they had been vitiated by duress and also the weight to be given to them)

Policy
There is a need to adopt a two-step approach to examine the state of the law:
1) whether a prenuptial agreement should be enforceable as a matter of public policy;
2) if prenuptial agreements may be enforced, how should the court give weight to them in their exercise of powers under section 4 and section 7 of MPPO?
Answer to question 1:
The majority in Radmacher regarded rejecting the public policy argument were applicable to prenuptial agreement. It lies on the embedded belief that the husband and wife should live together to constitute the cornerstone of a marriage.  Prenuptial agreements should be discouraged because they anticipate the event of divorce. This may also leave a spouse on social welfare while the other spouse had more than enough for him or herself. Nonetheless, parties’ autonomy is now given more weight over paternalism because the public should not have that much interest in two persons’ marriage, also in light of the climbing divorce rates. As mentioned by Anne Scully in her article[footnoteRef:6], “ordinarily adults are free to enter into binding contracts of their own volition and need not seek legal advice prior doing so.” but in light of the “specific and emotional nature” of the agreement, suitable legal advice would still be needed. The extent of such would depend on the financial resources of the parties. It is likely for the financially weaker party to be exploited and adopted a “broad-brush approach” in receiving legal advice, thereby not  being independent. [6:  Hill, A. Radmacher in Hong Kong: Choosing Between Autonomy and Equal Sharing, Hong Kong Law Journal (2011) Vol. 41 No. 3 pp.785-812.
] 


Answer to 2: 
It is not clear. In reality, the courts still have to take care of the parties’ needs. It is clear from the UK position that public policy would not attach so much significance in the future. This is endorsed by the Law Commission of England and Wales: The Law Commission Consultation Paper No. 198.

Practicality in Drafting a Prenuptial Agreement

The law on prenuptial agreements does not offer absolute certainty but one may still want to:
1) seek for an independent legal advice to show both parties understand the legal effect and grip of their agreement, based on an autonomous decision. 
2) A meeting with the lawyer is necessary to clarify any doubts as far as practicable;
3) One should make sure the parties acknowledge the full legal effect of their actions;
4) Some guidance on payments, e.g. lump sum, maintenance or periodic.
5) In case of any material change of circumstances what kind of property to be sold or altered. They should as well review their agreement periodically. 

Conclusion:

It would seem the prenuptial agreement has gained prominence in Hong Kong, as provided by recent case law and articles. They are mainly about protection of family assets and provide a backbone to the spouses, especially financially weaker one and children, based on various strands of fairness.

Practicality has emerged as to how to properly convey needs of the parties to the legal representative and the need to constantly update on it. This is to reassure parties of their rights and obligations. 
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